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§1.963

which results from participation in a
benefit program administered under
any law by VA when it is determined
by a regional office Committee on
Waivers and Compromises that collec-
tion would be against equity and good
conscience. For the purpose of this reg-
ulation, the term overpayment refers
only to those benefit payments made
to a designated living payee or bene-
ficiary in excess of the amount due or
to which such payee or beneficiary is
entitled. The death of an indebted
payee, either prior to a request for
waiver of the indebtedness or during
Committee consideration of the waiver
request, shall not preclude waiver con-
sideration. There shall be no waiver
consideration of an indebtedness that
results from the receipt of a benefit
payment by a non-payee who has no
claim or entitlement to such payment.

(a) Waiver consideration is applicable
in an indebtedness resulting from work
study and education loan default, as
well as indebtedness of a veteran-bor-
rower, veteran transferee, or indebted
spouse of either, arising out of partici-
pation in the loan program adminis-
tered under 38 U.S.C. ch. 37. Also sub-
ject to waiver consideration is an in-
debtedness which is the result of VA
hospitalization, domiciliary care, or
treatment of a veteran, either fur-
nished in error or on the basis of ten-
tative eligibility.

(b) In any case where there is an indi-
cation of fraud or misrepresentation of
a material fact on the part of the debt-
or or any other party having an inter-
est in the claim, action on a request for
waiver will be deferred pending appro-
priate disposition of the matter. How-
ever, the existence of a prima facie
case of fraud shall, nevertheless, enti-
tle a claimant to an opportunity to
make a rebuttal with countervailing
evidence; similiarly, the misrepresen-
tation must be more than non-willful
or mere inadvertence. The Committee
may act on a request for waiver con-
cerning such debts, after the Inspector
General or the Regional Counsel has
determined that prosecution is not in-
dicated, or the Department of Justice
has notified VA that the alleged fraud
or misrepresentation does not warrant
action by that department, or the De-
partment of Justice or the appropriate

38 CFR Ch. I (7-1-11 Edition)

United States Attorney, specifically
authorized action on the request for
waiver.

(Authority: 38 U.S.C. 501)

[39 FR 26400, July 19, 1974, as amended at 44
FR 59906, Oct. 17, 1979; 50 FR 38803, Sept. 25,
1985; 52 FR 42112, Nov. 3, 1987]

§1.963 Waiver; other than loan guar-
anty.

(a) General. Recovery of overpay-
ments of any benefits made under laws
administered by the VA shall be waived
if there is no indication of fraud, mis-
representation, or bad faith on the part
of the person or persons having an in-
terest in obtaining the waiver and re-
covery of the indebtedness from the
payee who received such benefits would
be against equity and good conscience.

(b) Application. A request for waiver
of an indebtedness under this section
shall only be considered:

(1) If made within 2 years following
the date of a notice of indebtedness
issued on or before March 31, 1983, by
the Department of Veterans Affairs to
the debtor, or

(2) Except as otherwise provided
herein, if made within 180 days fol-
lowing the date of a notice of indebted-
ness issued on or after April 1, 1983, by
the Department of Veterans Affairs to
the debtor. The 180 day period may be
extended if the individual requesting
waiver demonstrated to the Chair-
person of the Committee on Waivers
and Compromises that, as a result of
an error by either the Department of
Veterans Affairs or the postal authori-
ties, or due to other circumstances be-
yond the debtor’s control, there was a
delay in such individual’s receipt of the
notification of indebtedness beyond the
time customarily required for mailing
(including forwarding). If the requester
does substantiate that there was such a
delay in the receipt of the notice of in-
debtedness, the Chairperson shall di-
rect that the 180 day period be com-
puted from the date of the requester’s
actual receipt of the notice of indebt-
edness.

(Authority: 38 U.S.C. 5302 (a) & (¢))

[39 FR 26400, July 19, 1974, as amended at 44
FR 59906, Oct. 17, 1979; 48 FR 27400, June 15,
1983; 50 FR 38803, Sept. 25, 1985; 58 FR 3840,
Jan. 12, 1993]
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